FOREST CONSERVATION ORDINANCE EASEMENT


This Forest Conservation Ordinance Easement (the “Easement”) is made this _____ day of ________________, 200__, by and between __________________ (the “Grantor”) and the City of Hagerstown, Maryland (the “Grantee”).

RECITALS


WHEREAS, the City of Hagerstown, Maryland is a municipal corporation existing under and by virtue of the laws of the State of Maryland; and


WHEREAS, the City of Hagerstown has adopted a Forest Conservation Ordinance to preserve and maintain the natural resources of the City; and 


WHEREAS, Grantor owns and manages land (the “Property”) located on Tax Map _____, Parcel _____, and being the land conveyed unto the Grantor by __________________ by deed dated _____________, and recorded among the Land Records of Washington County, Maryland in Liber _______, Folio _______, as more particularly described on Exhibit A attached hereto and made a part hereof; and


WHEREAS, the Grantor has chosen to develop the Property and is therefore required by Chapter 140 of the Code of the City of Hagerstown (the "Ordinance"), to reforest, afforest or retain existing forest on a portion of the Property (the “Easement Area”), as described on Exhibit A; and


WHEREAS, the Grantor has complied with the Ordinance and desires to place the Easement Area in permanent protection as required by the Ordinance and as set forth in that certain Forest Conservation Plan, number: ______, which has been approved by the City of Hagerstown (the “Forest Conservation Plan”) and is kept in the Planning Department offices at City Hall, Hagerstown, Maryland; and


WHEREAS, this Easement provides for the permanent protection of the Easement Area shown on Exhibit A; and


WHEREAS, it is the intent of the parties that notwithstanding the possible effect of the common law doctrine of merger, this Easement shall not merge with the fee simple title, but shall remain effective and shall run with the land.


NOW, THEREFORE, for and in consideration of the foregoing and the covenants, terms, conditions and restrictions (the “Terms”) hereinafter set forth, the receipt and sufficiency of which are hereby acknowledged by the parties, Grantor unconditionally and irrevocably hereby grants and conveys unto Grantee, its successors and assigns, forever and in perpetuity a Conservation Easement of the nature and character and to the extent hereinafter set forth, with respect to the Easement Area.

ARTICLE I.  DURATION OF EASEMENT


This Easement shall be perpetual.  It is an easement in gross and as such is inheritable and assignable and runs with the land as an incorporeal interest in the Property, enforceable with respect to the Property by the Grantee against the Grantor and its respective personal representatives, heirs, successors and assigns.  The Terms contained herein shall run with the Property and shall bind the Grantor and its heirs, personal representatives, successors and assigns.


It is the intention of the parties that by grant of this Easement, the estate in fee simple held by Grantor and the easement in the estate conveyed herein to Grantee shall not merge, but shall be separate and distinct and the easement granted herein shall not extinguish and shall bind all successors in interest to Grantor.

ARTICLE II.  COMPLIANCE WITH THE FOREST CONSERVATION PLAN

AND THE FOREST CONSERVATION ORDINANCE


The Grantor shall comply with the Terms of the Conservation Plan and the Ordinance on the Easement Area.  All rights not otherwise prohibited by this Easement shall be exercised using best management practices and shall be consistent with a forest stewardship plan prepared by a licensed, registered forester and approved by the Grantee.

ARTICLE III.  PROHIBITED ACTIVITIES


A.  
No commercial or recreational activities and no cutting of trees shall occur on the Easement Area, except for:


       i. 

passive recreational activities that do not result in the destruction

 of, or harm the viability of the trees in the Easement Area;


       ii.

wildlife management with the approval of the Grantee; and


       iii.

forest management, and tree maintenance practices pursuant to




a forest stewardship plan prepared by a licensed, registered




forester, with the approval of the Grantee.


B.  
No materials may be dumped, placed or stored in the Easement Area, including, but not limited to, ashes, sawdust, bark, trash, garbage, rubbish, dredge spoil, chemicals, pesticides, fertilizers, abandoned vehicles, appliances, or machinery.


C.  
No excavation of materials is permitted in the Easement Area, including, but not limited to, dredging, mining and removal of loam, gravel, soil, rock, sand, coal and petroleum.


D.  
No building, facility, means of access or other structure shall be constructed in the Easement Area after the date of this Conservation Easement.


E.  
The following activities are prohibited within the Easement Area: placing structures or foundations, placing of impervious surfaces, grading, and disposing of liquids other than clean water runoff.


F.  
The Easement Area may not be divided or subdivided without the prior written consent of the Grantee.


G.  
Grantee, its employees and agents and its successors and assigns, have the right with reasonable notice, to enter the Easement Area at reasonable times for the purpose of inspecting the Easement Area to determine whether the Grantor, its personal representative, heirs, successors or assigns are complying with the Terms of this Easement.

ARTICLE IV.  MISCELLANEOUS


A.  
Grantor and its assigns shall disclose these Terms in any subsequent sales contracts, leases, mortgages, deeds and/or other legal instruments by which any interest in the Property is conveyed.


B.  
Grantor shall notify Grantee in writing of the names and addresses of any party to whom the Property, or any part thereof, is to be granted, conveyed or otherwise transferred at or prior to the time said transfer is consummated.


C.  
All written notice required by these Terms shall be sent to the current Grantor at such address as is shown in the County tax records, and for the Grantee, to the City Forest Conservation Program Coordinator, Department of Planning, City Hall, 1 East Franklin Street, Hagerstown, Maryland, 21740.


D.  
Upon any breach of any of the Terms, the Grantee shall have the right to enforce this agreement in accordance with any or all of the remedies provided in the Ordinance or otherwise available at law.  Additionally, upon any breach of the Terms by Grantor, Grantee may exercise any or all of the following remedies:



1  
institute suits to enjoin any breach or enforce any covenant by ex parte, temporary, and/or permanent injunction either prohibitive or mandatory; and 

  
     
2.  
require that the Property be restored promptly to the condition required by this Conservation Easement.


The Grantee’s remedies shall be cumulative and shall be in addition to any other rights and remedies available to Grantee at law or equity.  If Grantor is found to have breached any of the Terms, Grantor shall reimburse Grantee for any costs or expenses incurred by Grantee, to repair or restore the Conservation Easement area to an appropriate condition, and for all additional costs, including court costs and reasonable attorney’s fees.


E.  
No failure on the part of the Grantee to enforce any Term hereof shall discharge or invalidate such Term or any other Term hereof or affect the right of the Grantee to enforce the same in the event of a subsequent breach or default.


F.  
This Easement shall be construed pursuant to the laws of the State of Maryland.


G.  
This instrument sets forth the entire agreement of the parties with respect to the Conservation Easement and supersedes all prior discussions, negotiations, understandings or agreements relating to the Easement.  If any Term is found to be invalid, the remainder of the Terms of this Easement, and the application of such Term to persons or circumstances other than those as to which it is found to be invalid, shall not be affected thereby.


H.  
This Easement is based upon a form that assures there is a single Grantor and a single Grantee.  In the event that this assumption is wrong for this Easement, then, as appropriate, any Term assuming a singular Grantor or Grantee shall be interpreted to mean multiple Grantors or Grantees, as the case may be.


I.
The terms “Grantor” and “Grantee” wherever used herein, and any pronouns used in place thereof, shall include, respectively, the above-named Grantor and their personal representatives, heirs, successors, and assigns and the above-named Grantee and its successors and assigns.


J.  
Except to the extent provided for by State or local law, nothing herein contained shall relieve the Grantors of the obligation to pay taxes in connection with the ownership or transfer of the Property.


TO HAVE AND TO HOLD unto the City of Hagerstown, its successors and assigns, forever.  The covenants agreed to and the terms, conditions and restrictions imposed as aforesaid shall be binding upon Grantor, its survivors, agents, personal representatives, heirs, assigns and all other successors to them in interest, and shall continue as a servitude running in perpetuity with the Easement Area.


AND said Grantor hereby covenants that they have not done or suffered to be done any act, matter of thing whatsoever, to encumber the Easement Area hereby conveyed, that they will warrant specially the Easement Area granted and that they will execute such further assurances of the same as may be requisite.


Witness the due execution of this Easement on the day and year first above written.







GRANTOR:







____________________________________

STATE OF _____________, COUNTY OF ___________
) SS:


On this ______ day of ___________, 20__, before me, the undersigned officer for said County and State, personally appeared ____________________________, known to me (or satisfactorily proven) to be the person whose name is subscribed to the within instrument and acknowledged that he/she executed the same for the purposes therein contained.


In witness whereof I hereunto set my hand and official seal.

My Commission Expires:


____________________________________







Notary Public

____________________


This is to certify that the within instrument was prepared by or under the supervision of the undersigned, an Attorney duly admitted to practice before the Court of Appeals of Maryland.







____________________________________

Mail to:
Forest Conservation Program



Department of Planning

 

City Hall



1 East Franklin Street



Hagerstown, MD 21740
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